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MARTY DePAOL[AND ALLISON DePAOLI

SUPERIOR COURT OF CALIFORNIA - COUNTY OF EL DORADO

MIB BIXBY CONSTRUCTION, INC.
Plaintiff,
Vs,

MARTY DePAOLJ, ALLISON DePAQLI,

PLACER SIERRA BANK and DOES 1 through

100, inclusive

Defendants.

CASE NO. PC 20030272

MARTY AND ALLISON DePAOLI’S
CROSS-COMPLAINT FOR:

1) BREACH OF CONTRACT
2) NEGLIGENCE

3) INTENTIONAL
MISREPRESENTATION

4) NEGLIGENT
MISREPRESENTATION

8) SLANDER OF TITLE

L T L WL WL ) N

| MARTY DePAOLT and ALLISON DeFAOLI.

Cross-Complainants,
V5.

MJIB BIXBY CONSTRUCTION, INC. and
MOES 1 through 28, inclusive

Cross-Defendants.

6) B&P 17200
7 TRESPASS
8) CONVERSION
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Defendanis MARTY DePAOLIL, ALLISON DePAOLI (hereinafier, collectively “the

DePAQLLS”) cross-complain againss plaintiff and cross-defendant MJB BIXBY
CONSTRUCTION, INC. ("BIXBY™) and MOES 1-25 as follows:
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| times herein mentioned, BIXBY and MOES 1 through 25, inclusive, were the principals, agents,

i

GENERAI ALLEGATIONS

1. The DePAQCLIS ar all times relevant 1o this litigation were the owners of
centain real property located at 31 Guoadalupe Dnve, Bl Dorado Hills, California ("REAL
PROPERTY™).

2. The DePAQLIS are informed and believe and thereon allege thar plaintff
and cross-defendant BIXBY was at all times relevant to this litigation a licensed contractor in the
state of California.

3 The DePAOLIS are unaware of the true names and identities of Cross-
defendants MOES 1-25 inclusive, and have sued said MOE Cross-defendants by such fictitious

names. The DePAQLIS will amend this Cross-complaini w icflect the MOE Cross-defendams’

true names and capacities when they have heen ascertained. The DePAQLIS are informed and |
believe, and thereon allsge, that ¢ach of MOES 1 through 25 is at faulr in some mauner for the z‘
acts and omissions alleged in the Cross-complaint.

3 The DePAQLIS are informed and believe, and thereon allege, that at all

joint-venturers, parimers, parents, subsidiaries, servants and employees of their Co-defendants

and in deing the things herein mentioned were acting in the scope of that relarionship with

| permission and consent from their Co-Cross-defendants.

| 5. Plaintiff and Cross-defendant BIXBY s Complaint is incorporared by
. !
refzrence as if set forth in full for the purpose of illustraring, but not for the trurh of, the ?
‘! allegations set forth therein. The DePAOLIS have filed an Answer 10 the Complaint which

denies the matenial aileganons thereof, and which further denies that the DePAOLIS are in any

way respensible or liable in any manner whatsoever for any damages alleged in the Complaini 1o |

have been suffered by BIXBY. |
6. On or about April 24, 2002, BIXBY entered into a wyitien contract

("Contract” with the DePAOLIS. Pursuant to the Contract, BIXBY was 1o furnish and provide

all necessary labor and maregnal for certain works of improverment to the suoject REAL
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|| and omissions that were material breaches 1o the contract, BIXBY 1) failed to perforr the

| desist all construction until further notification by reason of the aforesaid breaches of contracs,

PROCPERTY descnbed therein. The DePAGLIS agreed o pay BIXBY in accordance with the
terms of the contraet.

7. From and after the existence of the conact, the DePAOLIS paid RIXBY in
accordance with the rerms of the conract. BIXBY without justification failed to deliver services

and labor to the DePAOLIS pursuant to the terms aud conditions of the contract, Among the acts

contract within the time frame specified in the contract; 2) failed 10 pay subcontractors and
suppliers in a timely fashion pursuant to the tarms of the conact after Bixby had been paid for
such subcontractors’ work; 3) failed to coordinate with cther work on the project; 4) failed to

4

follew the change order process enumerated in the contract; 5) failed 1o submit draw requesisin 1

conformance with the loan documents; 6) failed 1o perform the work in a workmanlike manner;
and 7) failed to provide a proper accouming of the monies drawn. |

g. On ot after March 3, 2003, the DePACLIS requested that BIXBY cease and |

and the failure 10 perform services as required by the contract.
9. On March 26, 2003, BIXBY recorded with the El Dorado County Recorder

a Mechanic's Lien m the sum of $213, 500.

10. The DePAOLIS hiave made numerous requests 10 BIXBY 1w provide
accounting informarion which BIXBY claims supports the amount of the said Mechanic’s Lien. g
To date, BIXBY has disregarded these requests and has failed to provide such information, |

11 On or ghout July 25, 2002, BIXBY purchased a video wall for $7,5C0, using

construction funds, at the request of the DePAOLIS. Desprie the DePAOLIS' requests that the |

said video wall be returned 1o the DePAOLIS, the vidso wall remains 12 BIXBY's possession.
12. The DePAOLIS are informed and beilsve that on or shout May 18, 2003, [

BIXBY. without any pevmission or suthorization, entered onio the subject REAL PROPERTY

end changed the Jocks, removed inspection cards and removed plans from the premises that were

the property of the DePAOLIS.
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13. The DePAOLIS have incurred significant damages as a result of BIXBY’s

acts and omissions and will continue to incur damages whiie the said Mechanic’s Lien remains.
{(Breach of Contract against BIXBY and MOES 1-28)

14. The DePAOLIS re-allege paragraphs 1 through 13 above and incorporate
them by reference as if set forth in full.

15. A valid and binding wrirten Contract exists or existed between the
DePAOLIS and BIXBY and ¢ross-defendants MOES 1-25.

16. The DePAOLIS have fully discharged all of their obligations under the
Coniract except those obligations thas the DePACLIS were otherwise excused from performiing.

17. BIXBY and cross-defendants MOES 1-25 have failed 1o perform their
obiigatiens under the contract, as alleged herein, including receipt of money in excess of
armounts awed and failure 10 perform in accordance with contract documents.

18, The DePAOLIS have suffered damages as a result of BIXBY’s and MOES
1-25s" breach in an amount in excess 0f $35,500.00, and according to proof.

WHEREFORE, the DePAOLIS prays for judgment as set forth below.

SECOND CAUSE OF ACTION
(Negligence as to BIXBY and MOES 1-25)

19. The DePAQLIE re-allege paragraphs | through 18 above and Incorporate
them by reference as if set forth in full.

20. BIXBY and cross-defendants MOES 1-25 had a duty to perform their
coniract work, including, but not limited tol) performing the contract within the time frame
specified in the coniract; 2) paying subcontractors and suppliers within the rime frame specified

in rhe conract; 3) coordinating other work on the project; 4) following the change order process

enumerated in the contract; 5) submining draw requasts in conformance with lean documents; 6)

performing the work in a workmanlike manner; and 7) providing proper accounting of the dollars

drawn.
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21 SIXBY and cross-defendants MOES 1-25 owed a duty to comply with the
plans and specifications, the prevailing building covenants and regulations and the applicable

standards of care to perform their work for the DePAQLIS as evidenced by the contract.

22. The DePaolis are informed and believe that BIXBY and cross-defendants
MQES 1-25 negligenily failed o perform their work accarding w the plans and specifications
and in conformance with the Building Cede and regulations and the applicable standard of care.
The DePAOLIS are further informed and believe that the work of BIXBY and cross-defendants |
and cach of them was defecuve, requiring repair, replacement and removal of portions of the

work.

| 23 As a direct and proximaie result of the negligence und carelesaness of
BIXBY and cross-defendants MOES 1.25 as set forth above, the DePAQLIS have sustained
; damages according ro proof af trial.

g WHEREFORE, the DePAQLIS prays for judgmens as set forth below.

} THIRD CAUSE OF ACTION

(Fraud - Intentional Misrepresentation as to BIXBY and MOES 1-25 )

24. The DePAOLIS re-aliege paragraphs 1 through 23 above and incorporate

them by reference as if st forth in full.

25, The DePAOLIS allege on informarion 2ad belief that Mark Bixby and cross- |

defendans had authority 1o act on behalf of BIXBY and cross-defendants MOES 1-25. The
DePAQLIS further ailege that at the rime Mark Bixby made the representarions herein alleged, |
he was acting 1w the course and scope of his authority.

26 Prior to ensering iato the contract with the DePAOLIS, Mark Bixby and
MOES 1-25 represented that BIXBY and cross-defendanis MOES 1-25 would perform all wark
i a umely and warkmanlike manner on budget and in conformance with the enns of the
CONIract.

27. The representations made were false. The true facis are that BIXBY and
cross-defendants MOES 1-25 did not adhere 1o the rerms agrsed upon in contract, nor did they

perform their duties agreed upon by BIXBY and cross-defendany MQES 1-25 with the

5.
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1 || DePAQOLIS for the price stated in the conuract.

2 28. The DePAOLIS allege on information and belief that when Mark Bixhy and
3 ||MOES 1-25 made the representanions, they knew them to be faise and made them with the inent
4 1170 deceive and defraud the DePAQOLIS and 10 induce the DePAOLIS 10 act in rehiance on these
5 representations in the manner hereinafter alleged or with the expecration that BIXBY and cross-

6 ; efendants MOES 1-25 would so act. }
7 29. The DePAQLIS, at the time these representations were made and at the time !

& |t the DePAOLIS acted, were ignorant of the falsity of represeniations and believed them to be
S |{wue. Inreliance on these represeniations, the DePAQLIS were induced o and did pay BIXBY
10 |l and cross-defendants MOES 1-25 pursuant 1o the requests for payment, including payment for

11 |lmaterials supplied. Had the DEPAOLIS known the actual facts, they would not have 1aken such

% g 12 laction. The DePAOLIS” reliance was justified becanse they had no reason 1o believe thal the

‘;Z.- 3_ 13 || representations were false.

‘?;5 g 14 30. As a proximaie resalt of the fraudulen: acts of BIXBY and cross-defendanis
% g 15 || MOES 1-25, the DePAQLIS were induced to enter into a conwacmal relanonship with BIXBY

16 !!based on estimates which were false and oversgared. Had the true facts been known, the

17 || DePAQLIS would not have contracted with BIXBY, and would not have incurred the expenses

18 ifalleged herein. The DePAQLIS have aiso been forced to expend sums to protect the undetlying
19 |lproperty from BIXBY’s fraudulent Lien and have been forced to defend the underlying acrion on
20 |} behalf of themselves regarding damages according 1o proof.

21 3t BIXBY intentionally misrepresented the facts, deceived the DePAOLIS and
22 il concealed material facts known 1o BIXBY and cross-defendants MOES 1.2 with intent on the |
23 |/ part of BIXBY and cross-defendants MOES 1-25 to deprive the DePAOLIS of their legal rights
34 | and otherwise cause injury, and it was despicable conduct that subiected the DePAOLIS w cruel
5 | and unjust hardsnip in conscious disregard of the DePAQOLIS rights so as to justfy an award of
26 | exerplary and pumitive damages.

27 ;' WHERFCORE, the DePAQLIS pray for judgment as set forth below,

- =5 i
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FOURTH CAUSE OF ACTION
(Negligent Misrepresentation as to BIXBY and MOES 1-25)
j
32. The DePAQLIS re-allege paragraphs 1 through 27 above and incorporate

them by reference as if set forth in full.
33, When BIXBY and cross-defendants MOES 1-25 made the represenzations

alleged above, they had no reasonable grounds for believing them to be mie.

34. BIXBY and cross-defendants MOES 1-25 made the representations
alleged herein with the intent of inducing the DePAOLIS to act in reliance on the representations
in the manner above alleged or with the expectation that the DePAOLIS would so act and the
DePAOLIS suffered damages thereby in an amount according 1o proof at trial.

WHEREFORE, the DePAQLIS pray for judgment as sei forth below.

I¥ AUSE OF ACTION
(Slander of Title as to BIXBY and MOES 1-25)

33 The DePACLIS re-aliege paragraphs 1-28 above and incorporate them by
reference as if set forth in full.

36. The DePAOLIS are, and at all times herein mentioned were, the owners of
the subject REAL PROPERTY.

37, BIXBY and cross-defendants MOES 1-23 falsely claim that the
DePAOLIS owe BIXBY and cross-defendants MOES 1-25 a sum of money in excess of
$200,000 and have recorded a Mechanic’s Lien on the subject REAL PROPERTY, claiming an
imterest 1o the REAL PROPERTY in said ameunt.

38. The DePAQLIS have incurred damages as a result of the Mechanic’s Lien

being recorded on the subject REAL PROPERTY ia the form of financing coss, interest costs !

and aitomeys fees according to proof.

T~ i
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WHEREFORE, the DePAOLIS pray for judgment as se1 forth below.

SIXTH CAUSE OF ACTION

(Violations of Business and Professions Code Section 17200 er ieq,
[Uniawful, unfair, and frauduient business practices] as to BIXBY and MOES 1.28)
39, The DePAQLIS re-allege paragraphs | through 31 and 36-38 ahave and
incorporate them by reference as if set forth in full.
40. California Business & Protessions Code Section 17200 provides that

unfair competiton means and includes “any unlawful, unfaiz or fraudulent business act or

practice and unfair. deceptive, unirue or misleading advertising.”
41, . By and through their conducy, including the conduct detailed ahove,

BIXRY and cross-defendants MOES 1-25 have engaged in acuvities which consttute unlawfuli,

unfair, and fraudulent business practices prohibited by Business & Professions Code Section
172C0 et seq. including violations of Business & Professions Code sectian 17500 e seq. {false
advertising).

42. Beginning at an exact date ankmown as yet and continuing up through the
present BIXBY and cross-defendants MOES 1-25 have committed acts of unfair competition,
ncluding those deseribed above, by engaging in a pattern of “unlaw ful” business practices
within the meaning of Business & Professions Code Section 17200 hy, for example, regalarly
violating the false adverusing provisions of Business & Professicns Code Section 17500 er seq.

43, Beginning at an exact date unknown u$ yet and continuing up theough the
present, BIXBY and cross-defendants MOES 1-25 have commirted acts of unfair compstition,
inciuding those described above, prohibited by Business & Professions Code Section 17200 e

sey., by engaging in a patiem of “frauduleny” business practicas that violate the wording and

| intent of the statutes, by sdvernsing which is unfair, deceptive, untrue and misleading in that
fmembers Of the public are likely 1o be deceived.
ﬁ 44. , Beginnung at an exact date anknown as yer and continuing up through the

&
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i || present, BIXBY and cross-defendants MOES 1-25 have comnutied acts of unfalr competition,
2 |including those described above, prohibiied by Business & Professions Code Seetien 17200 ¢
3 1iseq. by engaging in a patiern of “unfair” businzss practices that violate the wording ang iment of

4 {l{1he stzrutes, by engaging in practices thay are warnoral, unethical, oppressive or unscrupalioys, the |

urility (if any) of which conduct is far outweighed by the hamm done io the public and public

3
6 { policy.
| . \ . : 4
70 45, The unlawful, unfair and frauduient business pracrices of BIXBY and

8 |l eross-defendants MOES 1-25 s21 forth above present a continwing threat 1o membners of the
g | public in that defendants continue 1o engage in the conduei described abave.
10 46. Such acts and omissions are unlaw il and/or unfair and/cr fraudulert

11 || and/or deceptive and/or misleading and/or untrue and constitute a violation of Business &

i
5 2 - ~ B oy v - . - v v v .
& 53 = 12 |l Professions Code Section 17200 er seg. The DePAOLIS reserve the right to identify addirianal ;
2533 . N u
i3 % & 13 |l violations by BIXBY and cross-Cefer.dans MOES 1-25 s may be esizblished through
e F g
g -g % % 14 | discovery.
R R _
& 22 f; i3 47. A3 adirect and legal result of BIXBY s and cross-defendsnts MOES 1-
Sl
&~

16 1258 unlawful, unfair and fraudeient conduct deseribed above, BIXBY and cross-defendants

17 1 MOES 1-25 have been and will be unjustly enriched with ill-gotten gains. The DePAQLIS and

18 |!the general public are ennitled to reimbursement of the gains BIXBY and cross-defendamts |

19 | MOES 1-25 received because of the misgeeds describen harein. ,

20 WHEREFORE, the DePAQLIS pray for judgment as set forth below.

21 SEVENTH CAUSE OF ACTION

22 {Trespass as to BIXBY and MQOES 1.25)

23 43, The DePAOLIS re-allege paragraphs 1-31 and 36-37 sbove and

34 i} incorporare ihem by reference as il set forth in full.

23 49. The DePAOLIS are, and at 5] times herein mentianed were the owners of
26, the subject REAL PROPERTY. The DePAOLIS are, and at all tme herein mentioned were, the

27 ' owners of vagous items on the subject REAL PROFERTY including, but not limited 1o, plans,

|| lacks and inspeciion cards.

| |
| §
| N |
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50. On or about May 18, 2003, BIXBY and crass-defendants MOES 1-25
wrongfully and urlawfully entered onto the DePAOLIS’ REAL PROPERTY and changed the

. tocks and removed the plans and inspection cards from the premises. The DePAOQLIS propenty

was darnaged 10 such an exrent that the locks must be replaced and the plans and inspection cards

must be replaced.
WHEREFORE, the DePAOLIS pray for j udgment as set forth below.
EIGHTH CAUSE OF ACTION
{Conversion as to BIXBY and MOES 1-25)
51. The DePAOQLIS re-allege paragraphs 1-31 and 36-50 above and incorporate

them by reference as if set forth in full.

52. The DePAQLIS at all umes herein mertioned were, residents of El Dorado
Counry, California.

53. - On or sbout May 18, 2003, and at the subject REAL PROPERTY, the locks,
plans and inspection cards were removed from the DePAOLIS property.

54, On or about May 18, 2003, BIXBY and cross-defendants MOE 1-25
trespassed ono the DePAOLIS’ property, removed and replaced the Jocks, and removed the
plans and inspection cards and converted the same to their own use.

55. As a proximate result of BIXBY s and cross-defendants MOES .25
conversion, the DePAOQLIS have suffered the loss of use of the equipment and plans as well as
the last value of the equipment. The removal of plans and inspection cards also delayed the
work at the REAL PROPERTY.

36. The DePAOLIS are, and at all relevant times were, the owners of a video
wall purchased by BIXBY on or about July 25, 2002, on behalf of the DePAOLIS for $7,500.

57. The DePAOLIS made numerous requests 1o BIXBY and cross- defendanis
MOES 1-25 10 retum the said video wall 1o the DePAOLIS, upon which BIXBY and cross-
defendants MOES 1-25 refused 1o retar the said video wall.

8. Between the ime of BIXBY's and cross-defendants MGES 1-255°

cenversion of the above mentioned property 1o i1s own use, the DePAOLIS have spent me and
-10-
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money properly in pursuit of the converted property. ’fhe DePAOLIS have suffered damages as
a result of these costs, according to proof.
WHEREFQORE, the DePAOLIS pray for judgment as set forth below.
PRAYER
The DePAOLIS pray for judgment against BIXBY and cross-defendants MOES 1-25,

and each of them, as follows:

1. For damages according to proof;

2 For imerest at the legal rate;

3. For costs of suit herein incurred;

4. For reasonable atlomevs fees (Broach of Contract);

5. For Punitive damages. (Third Cause of Action only)

6. For the value of the converted property.

7. For foreseeable loss resulting from conversion,

8. For such other and further relief as the cowt may deer just and proper.
Duted: Junerg%, 2003 GORDO_Iy_ & REE Lyp “\
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