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Wilson Law Firm

7801 Folsom Boulevard, Suite 105
Sacramento,. California 95 826
(916) 381-8400

4
Attorney for Plaintiffs -

5

6 -

;

8 SUPERIOR COURT OF THE STATE OF CALIF ORNIA

9 INAND FOR THE CoOUuNTY OF SACRAMENTO
10

DECLARATION OF THOMAS M.

LYSAGHT

[ DEBORAY DOTY aND ROBERT DOTY, ) Case No. O01AS07640
17 :
Plaintiffs,

14 | BIXBY CONTRUCTION MIJB/BIXBY
CONSTRUCTION, INC,, a corporation,
STEVE FLYN, individuaﬂy and dba, CAM.

J

)

)

)

MARK J BIxBY mndividually and dba )
)

;

AM ROOFING ang DOES1 1o 100, )
| )

16 || Inclusive,
)
171 Defendants. )
18 I, THOMAS M LYSAGHT, do hereby declare that

) rooﬁngiconstruction. I'am being cOmpensated at the rate of' $150 per hour for my work and my

time spent in court.
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Expert Report”, and my Report d

>eslaration, which includes my Reports and my First Declaration

and conflicting aspects of expert reports and testimony

‘attached he}eto, and on ancillary matters

~of Defendants’ experts, if any.

4. Mr. Doty’s written instructions to me are attached hereto as Exhibit A. Mr. Doty
asked me to review and report on the construction and condition of the entire roof of the house at

3510 Buena Vista Drive, hereinafter referred to as “Plaintiffs’ Home”.

5. At the request of Mr. Doty, I inspected the toof of Plaintiffs’ Home as set forth in my

Report dated October 5, 2000 attached hereto as Exhibit B, hereinafier referred to as “First
ated May 14, 2001, attached hereto as Exhibit C, hereinafter

referred to as “Second Expert Report”. | refer in this Declaration to those two Reports as my

“Reports.”

6. In addition, I rendered my Declaratioﬁ dated July 6, 2001, attached hereto as Exhibit

D, heremafter referred to as “First Declaration”.

7. IT'have worked as a roofer since 1980 (alt of it in Sacramento, California). T have
worked on or supervised and managed thousands of roofing jobs. I am Vice President of Alex
Engardt Roofing and Siding Company of Sacramento, California. My company has Contractor’s

License No. 241602,

8. l'am familiar with applicable building codes and general roofing practices in and

around Sacramento, California.

9. I'am fully qualified as an expert in roofing and roofing practices to inspect roofs and
render opinions as to the quality of construction thereof and the condition thereof, and to make
the analyses and to render the opinions I have expressed herein, including in my Reports and my

First Declaration. I'took the photographs accompanying my Second Expert Report. 1 have not

altered in any respect the analyses and opinions I expressed in my Reports and my First

Declaration, and I stand behind them fuily.
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g the analyses’or opinions 1 exXpress in my I{eports and

ifsthecla‘;r’amoﬁ as to the roof at Plaintiffs’ Home:

(C) AsIstated in my First Expert Report, the small sloped portion of composition roof
which T assume is from 2 room addition in this area is supposed to have two layers of felt

under it, and it has only one. The only way to correct this problem is to re-roof it. The

I1. T prepared the Second Expert Report to respond to allegations made and questions

A
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s'a Defendant in thlS case. Mr. Bixby has had severa]

conversations with me, and I'have not denied him the opportunity to ask me any questions. I

those conversations, I responded to Mr. leby’s questions.

i

R

12. A hearing in a Small Claims Court action brought by Mr. & Mrs. Doty against Mr.

Mark Bixby and MJB/Bixby Construction Company, Inc., was scheduled for July 13, 2001. T

was unable to attend that hearing due to the necessity of accompanying my son out of the City to

his college orientation in connection with his entry into college. I was, and still am, nevertheless,

fully willing and able at all times to testify consistent with this Declaration, including my Reports

and my First Declaration.

[3. Mr. Doty asked me to perform a careful and thorough analysis of the roof, section by
section, which I did. In doing so, Mr. Doty refrained from telling me which roofer had worked

on which sections of the roof. 1 did not know on which sections of the roof M. Bixby and Mr.

Steve Flynn worked, if any, and still have no direct knowledge of that.

4. Mr. Doty instructed me to report on all my significant findings, which I did. Mr.

Doty instructed me to state in my Reports only the truth and the whole truth.

5. Mr. Doty never asked me to omit information, and I did not do so. Mr. Doty never

asked me to be untruthful or incomplete in my analysis of the roof or in making my Reports and

[ was not.

16. In my investigation to form a basis for my Reports, both [ and my employee, Mr. Jeff
Galli, specifically viewed the hole in the roof under the air conditioner. A row of shakes was

missing, and as my Reports state, that left the felting exposed, and it eventually rotted through.

17. My first conversation with Mr. Bixby was outside the Small Claims Court building.
Mr Steve Flynn was present at the time of that conversation. Mr. mev was initially extremely
upset and hostile toward me, and threatened me in very strong terms that he was going to sue me
for slander, even though my Reports never mention his name or the name of his company.
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ixby sent me and my company threatening letters that gre

attached to my

8 Il Second Report again threatening in Strong terms to sue me and my company, even though my
9 I Reports hever mention his name or the name of hig Company. Mr. Bixby and his letters canged
10l 'me and others at my company substantia] concern and discomfort
11
, 21 ] mterpreted My Bixby’s letterg as an attempt to tonvince me not to testify consistent
;: with my Cxpert findings. Nevertheless: Ido not believe [ have anything to fear from telling the
” truth.
14
15 22. In my second conversation with Mr, Bixby, which was at my office, Mr. Bixby wag
16

calm and tried 1o be friendly but insisted that T give him a COpy of the second feport to Mr. Doty,

L told him thay T could not do that without authorization from Mr. Doty to which he replied that

191 not have 4 “ase against him since he did not instal] t4

20 directly for the work. I again tof

21 on MY inspection and that | hoped that he ang Mr. Doty would work it out. Mr, Bixby indicateq
22 that he had a confrontation with Mr Doty at the 8ym and that there wag 10 way to work it out. I
23

5 | he would drag me and anyope else that got iny

not like taking time oyt of my extremely bugy schedule to 80 to court but | would have no
problem illustrating the defects

in the roof and the code sectiong which apply as contained in the

second report to My Doty.

EENFLEIFS 1™ g o
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d page 143, lines 1-g,

2e0ES and implicationg of those Statements in thig quotation are j}

- | 283N incorrect. My Reperts do not meritian g Bixby or his Companjes, or &ven Mr. Flynn, 1 do

3

. 20t understand how my Reports conld possibly slander i Bixby or his tompanies, even iF my

. Il Reports weyre wrong, which they ars zot, unless iy Bixby or his Companies actually Performed

X and were responsible for "ﬁze work at issue. ‘ !
3
91 80. Onee again, 1 never Stafed that T did ner Want o be part of thie case. [ wag then, ang 5

]

10 ar ayg tmes thereafier, 1o and including the Present, bave been willing and ahje 10 testify as 1o the
11§ matters covered herein, in my Reports and in my Firsy Declaration 1 did not make the statements
20 v Bixby stated that I made, I SVEry conversation T had with My Bixby, I'toig him thar 1 could

I3 back UP everything in MY report and had e problem 20182 10 court. I'told him thar I did 5ot

et

14 Personally Inow My Doty, My, Fields, or My Bixby, T gaid that my Srgt inspection was based o

I5 I visuaz eXamination Only, and that the only informatian given to me by Mr. Doty wag that hie wag
]

18 / baving a Jeak underthe A 0 unit and was having 5 problem with the contractor that did the
17 1 werk

i8

81 In January 2002, new leaking Oectred in the regy slope of the Plamntifry Home. The

7 -

J
9 i
; leaking wag the result of the second row of Wissing shakes that ] identified above i the medium
20
5

M-uwm_—-q%»«%.a_

shake portion of the roof. We are attempting 1o Tepair the problem at this time,

I declare under the Dbenalty of Perjury under the laws of the State of California thay the

e,

I’breg@ing is frue and Correct. Executed thig 18" day of A, ik, 2002, in Sacramento, California.
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