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11 IMJB aIXSY CONSTRUCTION, me. ) CASE NO. PC 20030272

12 I Plaintiff, ~

j 3 I vs. j
14 I MARTY PePAOLI. ALLISON DePAO.L.l, ~

I PLACER SIERRA BANK and DOES 1 through)
15 ,100, inclusive )

i )
16 i Defendants. )17/-- )
13/!
19 11

I "defendants"), in answer to the Complainr of MIB BIXBY CONSTRUCTION, me.
20 I

I
("plalntiff'), and pursuant to Califomia Code of Civil Procedure section 431.30(d), defendants

21

"

generally deny each Md every allegation cfihe Complaint, and further deny that plaintifr has
YJ

-- i be:-n damaged or injured in any amount or sum, or at all, by reason of any aCT or omission on the
23 I

1 pan of these answering defendants. Defendants deny every alkgalion of the Complaint.
24 Ii
251

1

MARTY Al~DALLISON DePAOLI'S -
ANSWER TO PLAINTIFF MJB BIXBY
CONSTRUCTION, INC. '5
COMPLAINT FOR FORECLOSURE
OF MECHANICS LIEN AND STOP
NOTICE

26

~" I.!. / Ii
28 I

1
1
--------- -I· _II MARTY ANn ALLrSON DePAOUS ANSWER TO CO



:2 flRST AFFIR..\I.;'\TJ"f: DEFENSE

3 Defendants allege that the Complaint falls to stare facts sufficient to constitute a cause of

4 action against these answering defendants.

5 I
I

6 I The rellef sought in the Complaint is barred by the applicable statutes of limitation
1

"7 Ii mcluding bur not limited to California Code of Civil Procedure sections 337,337.1. 337.15, 338,
I

8 1339,340 and 343, Civil Cede section 2079.4, and Commercial Code sections 2607 and 2725.

9 I LijlJU) AFFIR.I\i.ATIVg DEFENSE

10 !I DefendantS allege tllat any los.es or ~am.ge. Illlege.d in the Cun,plaint '" "'" the

III!proximate result of the negligenc~ or breach of contract by Complainant.

12/1 fOURTH AFFIRMATIVE DEFENSE

1311 I Defendants allege that any losses or darnages alleged therein were the proximate result of

14 II !he fraud of Plaimiff.

IS II: FIFTH AFFIR..\IATIVE DEFENSE

16 I The claims against these answering defendants ale barred by lhe equitable doctrine of

17 'I estoppel.

18 11 S

191
1

Plaintiff 1$ barred ~D1 ::e::~:=:::;:~::::endar'l$ based unme
I

20 , equltable doctrine of uncI em hands.
I'
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I
2'i-- NINTH AFFIRMATIVE DEFt1i~
26 Ij Defendants iU'e informed and believe that plaintiff has materially breached the terms a.'1d

I
27 II conditions of its contract. such thaT.these defendants' vbligaticns under the contract are excused.

28
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From-GORDON l REES
---~

"{ENll! AFF'lRl\lAriVE pEtJ:NSE
Defendants allege that if they did not perform the tc.'fmS and conditions of any part of any

contract with plainuft: it was because such penormance was prevented. by plaintiff.

4 I El-..E.V£NTH AFFJRMATIY~ DEFj:NSF:

5 II Defendants allege there are offsets and credits due to defendants in amounts far in excess

6 IIof any aIDC,untS,if any are o-wing, due to plaintiff.

'7 Ii T\\rEI ...YfH AEFiR.\1ATIVE DEFENSE

8 I Defendants allege that plaimiffbreached. the implied covenant of go<Xi faith and (lilT

9 I dealing, and failed to cooperate with defendW1ts in the course of the project, exc:Jgmg defendants

10 ! from fi,lrther pertannance of their Obligations, if any.
I

11 i IIHRTEENTH AFFlB,;'1ATIVE D~fENSE

12 1 Defendants a~lege that prior to commencement Ofihis action, these answering defendants

13 I!d••ly performed. satisfied, and discharged aU duties and obligations they may have owed aris41.g

14 II' out of any and all agreements, represemations or contracts that may have bee:n made by 'them or

15 ,1011 their behalf ana rhis action is therefore barred by the provisions of California Civil CodeII
16 IIsection 1473.

1i I
I

18 II Plamtiffs caLIse of action for foreclosure of mechanic 's lien is barred because phlintiff's

19 IIpreliminary nohce was defective, untimely and void under Civil Code sccIions 3114 and 3097.
!I

20 II
21 iI' Ddendants ~.uegethat plaintiffs purported notices and claims for mechar41c's liens are

22 j! void pursuanr to Ci viI Code section 3118.

23 II SIXTEENTH AfflH-MATIVE DEFENSE

241: Defendmns allege that plainrit1's claim oflicn as describt:d in ~;11eComplaint lS tOt) broad

25 Ii and is defective and lmenfoTceable in that there is no allegation lhat the whole or pan of the

2611 properties ictemiiied are reqUlred for the convenient use of or occupation of the work or

27 II improvem"", on whIch plamtiffba,is its purported lieu.
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SEVEI\7EENTH AFFIRMATIVE.,pEfENS,E

2 I Defendants allege that plaintiffs cause of action for foreclosure of mechanic's lien is

3 !Idefective, unenforceable and vOLd by reason of plaintiff's failure to comply with the

4 r~quirements of Civil Code sections 3114, 3109, el seq., including but not limited to

5 sections 3114,3116.3117,3118,3123,3128,3129 and 3130.

6 EICHTf:ENJ'H AFFIRM,o\TIVt:DEFENS~

7 Defendants allege that plaintifCs pUJ.'pOrted mechanic's lien(s) are defective and

8 unenforceable and voice by reason of their failure to properly notarize and record the claim of

9 mechanic's lien.
I

Defenda.TltS allege thaI Ihey were not served with notice within 20 days after the work for

'Nhich recovery sought was done; that the preliminary notice was late; plaintiff was fi.tlly paid

for all work perfonned after preliminary notices were provided and were more than paid for the

reasonable value of their work when reasonable and lawfijj offsets are considered for the work.

and, therefore, the mechanic's liens are unenforceable, ineffective and void.

TWEl'{Tf£TH AFFIRMATIVE DEFENSE

Defendants allege that the claim for mechanic's lien is willfUlly overstated and that

defendal1ts have performed all obligations owing on their part to be perfonncd, including

pay:menr for work.

Defendants allege that there are valid offsets, counter~c]aims and back charges against

j plaimitfsubstantially in excess of the amount sought by Plaintiff
!

23 I TWENTY-SECONP AFF]RMATJV~ DEFEN~

24 i Defendants allege that plaintiff materially breached the contract referred to in the
I

25 , Complaint by failing to perfcnn diligently and in a workmanlike manner the renns and

26 i conditions ofthe Contract and its obligations thereunder therehy excusing any purported
!

27 I bn:aches of me Contract by defendants, and each of "them

'}8 I- I
-4:

MARTY AND ALUSON DePAOU'S A:~SW£B.TO COMPLAINT



'i
i

.11 WHEREFORE, Defendant' MARTY and ALLISON DePAOLI pray that pl.im'fftake

2 I nothing by 'Way of its Complaint, that defendants have judgrnem tor costS of suit, attorneys' fees

31 hereio mcurted together with such other and funher relief as the cOLUt may deem just and proper.

: I!~ I Dated. JiJn~ 200361
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! 1'.1ARTY AND .\LLISON DePAOLIS ,\NSWE.R TO COMPLAf\lT
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