10
11
12
13

14
s
16

17
18
19
20
21
22
23
24
25
26
27
28

< 3
LYNN TRINKA ERNCE (State Bar No. 179212) ) = —
2811 3rd Avenue b e
Sacramento, California 95818

Telephone: (916) 457-4967

Attorney for Petitioners T
David E. Ernce and Lynn Trinka Ernce

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

030504368
DAVID E. ERNCE AND LYNN TRINKA | Case No.
ERNCE,
PETITION TO RELEASE PROPERTY
Petitioners, FROM MECHANIC'S LIEN
[CIVIL CODE § 3154]
V.

MJB/BIXBY CONSTRUCTION, INC.,

Respondent.

Petitioners David E. Ernce and Lynn Trinka Ernce (together, “Ernces”) allege:

1. The Ernces are the owners of the real property described as follows:
that certain real property located in the CiNty and County of Sacramento, 2811 3rd Avenue,
Sacramento, California 95818, Assessor’s Parcel Number 013-0052-026, further described as
Lot 227 shown on the map entitled Heilbron Oaks, recorded on April 23, 1923 in Book 17 of
maps, page 17. (“Property™).

2. Respondent MJB/Bixby Construction, Inc. (“Bixby”) is, and at all times
herein mentioned was, a corporation organized and existing under the laws of California.

3. On June 22, 2000, Bixby caused to be recorded in the Official Records of
the County of Sacramento, Book 20010622, Page 1543, a verified claim of lien (“Lien’) against
the Property. A certified copy of the Lien is attached hereto as Exhibit A and incorporated herem
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4, No action has been filed to foreclose the Lien, no extension of credit has
been recorded, and the time period during which suit can be brought to foreclose the lien has
expired. See Cal. Civ. Code § 3144 (“No lien provided for in this chapter binds any property for
a longer period of time than 90 days after the recording of the claim of lien unless within that
time an action to foreclose the lien is commenced in a proper court . . .”) (emphasis added).

5. The Ernces are informed and believe that Bixby is unwilling to execute a
release of the Lien based on the following: In April 2001, the Emnces and Bixby entered into a
contract for Bixby to remodel the Ernces’ kitchen at the Property. The kitchen remodel started
on May 2, 2001. However, the Ernces encountered problems with Bixby, including numerous
delays of the kitchen remodel and the poor quality of work being performed by Bixby at the
Property. On June 19, 2001, Mark J. Bixby, the owner of Bixby, caused Bixby to abandon the
Ernces’ kitchen remodel then became verbally abusive and threatening and refused to leave the
Property when requested by Lynn Trinka Ernce. She was forced to call the police to have him
removed from the Property. The Ernces have filed a complaint with the Contractors State
License Board against Bixby, which is currently pending and under investigation.

6. The Emces have not filed for relief under any law governing bankrupts,
and no other restraint exists to prevent Bixby from filing to foreclose its Lien.

7. The Ermnces have incurred and will incur attorney fees in bringing and
prosecuting this Petition.

WHEREFORE, the Ernces pray:

1. That the Property be released from the Lien;
2. For their attorney fees and for costs of suit herein incurred; and
3. For such other and further relief as the Court deems proper.

Dated: September 21, 2001.

DAVID E. ERNCE AND LYNN TRINKA ERNCE

o

~ ° //ynn{Trinka Erce
AttorneyAfor Petitiorérs David BErnce
and Lynn Trinka Ernce
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VERIFICATION

I, David E. Ernce, am one of the petitioners in this proceeding. I have read the
foregoing petition and know the contents thereof. The same is true of my own knowledge,
except as to those matters which are therein alleged on information and belief, and, as to those
matters, I believe it to be true.

Executed this L day of September, 2001, at Sacramento, California.

I declare under penalty of perjury under the laws of the State of California and

these United States that the foregoing is true and correct.

/

-~ B g ,
R -m“;’; /,/ //'//f;/
" De” i,

“David E. Ernce
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MECHANIC’S LIEN °

(Claim of Lien)

The undersigned, MIB/Bixby Construction, Tnc. I 571821 , referred to in this Claim of

{Full Name of Persan or Firm Claiming Mechanic's Lien. Contractors S8 name ty &s it appears on C s Li )]

Lien as the Claimant, claims a mechanic’s lien for the labor, services, equipment and/or materials éescribed below, furnished

for a work of improvement upon that certain real property located in the City of SACRAMENTO , County of
SACRAMENTO , State of California, and described as follows: i

Ca]jfonﬁa95818arﬂisﬁrttmchecibed_aslot227asd'mmﬂp gD entitler 0
2 1923 in bock 17 of rige, pgeg Iy e e e e s -

After deducting all just credits and offsets, the sum of § $20,000.00 . together with
. (Amount of Clam Due and Unpaii)
interest thereon at the rate of 1% per cent per annum from June 1. 2001 , ,
(See Note on Reverse Side} (Date when Amaunt of Clairn Became Due)
is due Claimant for the following labor, services, equipment and/or materials furnished by Claimant: Violating contractml
agreament entered into an 4-17-2001. Greater then 97% of home i (ld.tdm)n'ojectl’ﬂv:imbea'lmm]pted,;
i raid to date for less than }‘gﬂ‘ﬁ Services ¥ 36‘ eIinated ggreanent withat caise and

re.ﬁls:‘.rgtoallw;mjecttobempleted, asm‘llasnakepayrmtfor&

The name of the person or company by whom Claimant was employed, or to whom Claimant furnished the labor,
services, equipment and/or materials is ied cample

{Usually Name of Person or Firm Whao Ordered from, or Contracted with Claimant for the Work and/or Matenals) RNC g
The name(s) and address(es) of the owner(s) or reputed owner(s) of the real property is/are: ﬂigi@gm_m,
a mrried coauple residing at 2811 Third Averie, Sacramento, CA 95818

(Thes information may be ablained from tha County Recorder or by checking the huiideng pemvt application at the Budding Department)

SEE REVERSE SIDE FOR Name (ﬁﬁai nt _Douglas W. Tillotson
ADDITIONAL INSTRUCTIONS Insiructions on Reverss Side for Proper Signing)
By 4&"1:\ Tﬁiﬁ,ﬁ-

(Mmu%mwmwwm)

officeYBREIFATION
I, the undersigned, declare; | am the _Mapger of MIB/Bixtyy Cnsinetion, Tne ,
(Title) {Name of Claimant)

the Claimant named in the foregoing claim of mechanic’s lien; | am authorized to make this Verification for the Claimant; | have
read the foregoing claim of mechanic’s lien and know the contents thereof, and the same is true to my own knowledge.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

22 Jue 201 _lk"' TM"W"‘""

()

{Date of Signature) {Signalure of the Individual Who Verifies that the Contants of the Claim of Mechanic's Lien are True)
Before usa this form, filt in all blanks, and make whatever changes are
- (phi a e and 1o your particular transaction. Consult a r it ! |
HOLCOTTS FORM 1024 (1o ciass 38)  approplato e necuesary 1 o s Sansacion. Gorie i TR I R
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